STATE O CALI FORN A
ACGRI GQULTURAL LABCR RELATI ONS BQARD

J. R NCRTON
Enpl oyer, No. 76-RG 20-H R)

and
3 ALRB No. 66

UN TED FARM WRKERS
CF AVBER CA, AFL-A Q

Petitioner,
and

VEESTERN CONFERENCE
CGF TEAVBTERS,

| nt er venor.

e e e e N N N N N N N N N N N N N N N N

This decision has been del egated to a three-nmenber
panel . Labor (ode Section 1146.

On February 6, 1976, an election was held anmong al |
agricultural enployees of J. R Norton who are engaged in that
conpany's farmng operations in the Inperial and -Palo Verde
Val | eys. The tally of ballots showed the follow ng

results:
UPW. . . . e, 155
No Lthion. . .. .. . . . . . . . . ... .... 41
oI d . . 1
Galenged BAllats . . . . ... ... ....... 15

The enpl oyer filed tinely objections = of which the
executive secretary dismssed 15. A hearing was held on the

remai ning two obj ections, and the hearing officer issued a

Y ntervenor Wstern Conference of Teansters filed objections
which were dismssed in their entirety for failure to submt
decl arations or other evidence in support of the allegations. 8
Gl. Admn. Gode Section 20365(c) .



report recommendi ng that the el ection be upheld. The enpl oyer
filed tinmely exceptions to the report. V¢ accept the hearing
of fi cer's recormendati ons.

The hearing officer declined to accept offers of proof
pertaining to the dismssed objections. A request for review of the
dismssal s had previously been denied by the Board. The enpl oyer now
appeal s the hearing officer's rejection of the offers of proof. dting
Sanmuel S Vener Gonpany, 1 ALRB No. 10 (1975) and Egger & Ghi o Gonpany,
Inc., 1 ARBN. 17 (1975), the enpl oyer points out that this Board

has granted reconsi deration of di smssed objections based in part upon
offers of proof made at hearing. In those sane cases, however, the
Board al so uphel d dismssal of an objection for which the hearing

of fi cer woul d not accept an offer of proof. The ground for the
dismssal in each case was that the declaration submtted i n support of
the objection failed to establish a prinma facie case of conduct
affecting the outcone of the election. Here the dismssals were based
on the failure to establish the necessary prinma facie case and the

exi stence of clear Board precedent that ran contrary to certain of the
objections. Under these circunstances, it was not necessary to accept
the offers of proof; we adhere to our previous dismssal of the

obj ections in question.

V¢ al so dismss the enpl oyer's objection to the tinme and
place of the election. VW agree wth the hearing officer's
conclusion that, in changing the tine and place of the election,
the Board agent exercised his discretion in a reasonabl e manner
and did not either affect the outcome of the election or create a

situation whi ch served to di senfranchi se voters.

3 ALRB No. 66 2



The hearing of ficer recommended di smssal of the
enpl oyer's objection to the bargai ning unit determnation. V¢
agree that, under the particul ar circunstances of this case, the
enpl oyees at the two nonconti guous work | ocations were properly
I ncluded wthin the sane bargaining unit.

The Lhited FarmVWrkers of Anerica, AFL-A Q is hereby
certified as the bargaining representative for all agricultural
enpl oyees of J. R Norton Gonpany in the Inperial and Pal o Verde
Val | eys excl udi ng of f-t he-farm packi ng shed and vacuum cool i ng
pl ant enpl oyees.

Dated: August 10, 1977

R GHARD JGHN\NSEN JR, Menber

RONALD L. RUZ Menter

HERBERT A PERRY, Menber

3 ALRB No. 66 3.



STATE OF CALI FORNI A
AGRI CULTURAL LABOR RELATI ONS BOARD

In the Matter of :
CGase No. 76-RG 20-H R)

J. R NRON
Enpl oyer, I NI TI AL DECI S| ON OF
| NVESTI GATI VE HEARI NG
and EXAM NER

UN TED FARMNCRKERS OF
AMER CA, AFL-A Q

Petitioner,
and

VESTERN CONFERENCE OF
TEAMSTERS,

| nt er venor .

e e e N N e N N N N N N N N N N N N N N N N N

Robert Roy, Dressier, Soll
& Jacobs of Newport Beach,
for the BEwl oyer

Li nt on Joaqui n of Sali nas,
for the Petitioner

No appearance for the
| nt er venor

STATEMENT OF THE CASE

JCEL GMBERG Investigative Hearing Examner: This
case was heard by ne on May 9, 1977, in Brawey, Giifornia,
pursuant to a Notice of Investigative Hearing by the Executive
Secretary of April 12, 1977.

A petition for certification was filed on January 30, 1976,

by the Uhited Farnnorkers of Anerica, AFL-A O (hereafter "URW) .



The Western Conference of Teansters filed a tinmely petition for
intervention and an election was held on February 6, 1976, anong
all agricultural enployees of the enployer in the Inperial and Palo
Verde Val | eys, excluding off-the-farm packing shed and vacuum
cooling plant enployees. At the election the UFWreceived a
majority of the votes cast. The Tally of Ballots discloses that 211
of approximately 336 eligible voters cast ballots. There were 155
votes for the UFW 41 for no union, 15 unresol ved chal | enged
ball ots, and one void ball ot.
Thereafter, the enployer filed a tinely petition pursuant to
Labor Code 81156.3(c) objecting to the certification of the
el ection on 17 separate grounds. Fifteen of the objections were
dismssed by the Executive Secretary on March 28, 1977, pursuant to
820365 (e) of the Board' s regulations. The enployer filed a Request
for Review by the Board of each of the dismssals, pursuant to
820393 of the regulations. The Request v/as denied by the Board.
Evi dence taken at the hearing was limted to the two objec-
tions which were not dism ssed:
1. Wiet her the Board agent inproperly determned the
(el er o val | ay) enml byees Tn' {he sang onit as
Braw ey (Inperial Valley) enployees; and
2. Whet her the Board agent held the election at a tine
and pl ace which prevented a substantial nunber of
enpl oyees fromvoting.
The enpl oyer and the UFWwere represented at the hearing
and were given full opportunity to participate in the proceed-

ings. Both parties presented oral argunents at the close of
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the taking of testinony.

Uoon the entire record, including ny observation of the
deneanor of the wtnesses, and after consideration of the argunent
of the parties, | nmake the followng findings of fact and

concl usi ons of | aw

. THE BARGAI NI NG UNI T OBJECTI ON

A Facts.

The enpl oyer, one of the nation's |argest producers of
| ettuce, is headquartered in Phoeni x, Arizona, and carries on
fanni ng operations throughout Galifornia, as well as severa other
states in the Sout hwest.

The UFWpetitioned for a single bargaining unit of all enpl oyees
inthe Inperial and Pal o Verde Valleys, which are 90 mles apart and
separated by a nountai n range.

The Pal o Verde operation covers approxi nately 8, 000 acres, of
which less than 1, 000 are devoted to growng | ettuce. The renai nder
of the land is used to grow onions, nelons, cotton, and alfalfa Al
the farmwork in the Palo Verde area, other than | ettuce harvesting,
Is perforned by approximately 100 full-tine, stationary enpl oyees
under the supervision of a resident nanager. These enpl oyees i ncl ude
tractor drivers, irrigators, weeders, tillers, mll workers, and
general field |aborers.

There are two annual |ettuce harvests in the Pal o Verde
area, one inthe fall and one in the spring. Self-contained
harvesting crews, with their own supervi sors and equi pnent,

under the control of a conpany-w de | ettuce harvesting coordi n-



ator, conpletely independent of the resident nanager, are brought
into harvest the lettuce. About 200 | ettuce harvesters are
enpl oyed at the peak of the harvest season.

Al of the enployer's land in the Inperial Valley was planted
inlettuce at the tinme of the election, although sone alfalfais
now al so grown. The lettuce is harvested in the wnter, between
the two Palo Verde harvests, by the sane crews whi ch harvest the
lettuce in the Palo Verde fields. Approxinately 250 | ettuce
harvesters are enpl oyed at the peak of the harvest season. Fewer
than 20 stationary enpl oyees, consisting of irrigators and tractor
drivers, work in the Inperial Valley.

Managenent is highly centralized in Phoenix. Al payroll
operations are conducted fromthe nain office, and all paychecks
are issued fromPhoeni x. The wages of the |ettuce harvesting crews
are set, on a conpany-w de basis, in Phoenix. The harvesters
recei ve the same pay whether they are working in the Inperial or
the Palo Verde Val |l ey.

Agricultural enpl oyees other than the | ettuce harvesters
recei ve the sane wages and benefits, by work classification, in
Braw ey as they do in B ythe, although the testinony indicated
that wage rates of these enpl oyees are set by the resident
nanager s.

The water supply for both operations cones fromthe Col orado
Rver, but is supplied by different water districts.

The | ettuce harvesting crews are covered by a conpany-w de

I nsurance plan. Truck drivers, stitchers, and folder's are
covered by a slightly different plan, pursuant to a Teanster
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col | ective bargaining contract. The stationary enpl oyees in
Blythe are covered by a third plan. None of the harvesting crews

has ever been covered by a coll ective bargai ni ng agreenent.

B Analysis and Goncl usi ons .

The policy of the Agricultural Labor Relations Act with
respect to bargaining units is set forth in Labor Code §1156. 2:

The bargaining unit shall be all the agricultural
enpl oyees of the enployer. |f the agricultural
enpl oyees of the enpl oyer are enployed in two or
nor e nonconti guous geogr aphi cal areas, the Board
shall determne the appropriate unit or units of
agricultural enpl oyees in which a secret ball ot
el ection shall be conduct ed.

Wil e the UFWdoes not concede that the Palo Verde and | nperi al
Val l eys do not constitute "a single definable agricultural production
area, "' both parties agree that the factors outlined by the Board in

Bruce Church, Inc., 2 ARBNo. 38 (1976), are applicable in

determning the appropriate unit in this case.

As in Bruce Church, the enployer's admnistration is

highly centralized. The Phoenix office naintains all of the

1. Sonme of the factors relied upon by the Board in de-
termning the existence of a single definable agricultural
production area, such as a common |abor pool, conmmon water
supply, and simlar climte, are present here, but the distance
between the two valleys is 90 mles and the harvest seasons
differ. The evidence is insufficient for ne to conclude that
the two valleys constitute a si r&gl e definable agricultural
production area. See Egger and Ghio Conpany, 1 ALRB - Mo. 17
(1975) ? John Hno re Farns , 3 ARS No. 16 (1977): and Napa Val | ey
Vineyards , 3 ALI13 No. 22 (1977).
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conpany' s records, enters into statew de insurance contracts,
conducts col | ective bargai ning negotiations, and nakes al |
deci sions wth respect to | and purchases.

The lettuce harvesting operations are identical in the two
| ocations. The harvesting crews travel as self-contained units,
wth their own supervisors and equi pnent. The work to
be perforned is the sane and the wages and ot her terns and
conditions of enploynent are the sane for the harvesting crews in
both locations. The interchange of lettuce harvesters is total.

The bargaining history of the enployer is of little guid-
ance, because the only collective bargai ning agreenment in
exi stence does not cover an ALRA unit; i . e., one covering all
agricultural enpl oyees in a given |ocation.

The thrust of the enployer's case is based upon a funda-
nental m sapprehension of the nature and extent of the Board's
di scretion under the ALRAin bargaining unit matters. The
enpl oyer has denonstrated that it treats |ettuce harvesters in a
manner significantly different fromthe way in which ot her
agricultural enployees are treated. But the Board has no auth-
ority whatever to carve out separate units of agricultural
enpl oyees who work for the same enpl oyer in the same or con-

ti guous geographi cal areas. Bruce Church, supra, p. 4, n. 3.

Throughout the hearing, the enployer's counsel and w tnesses
referred to the pernmanent B ythe enpl oyees as t he B ythe
enpl oyees, " w thout reference to the 200 | ettuce harvesters who

are also clearly "B ythe enpl oyees" under the ALRA
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| ndeed, the Board could not legally hold an el ection in
Blythe, as a separate unit, except during the |ettuce harvest
seasons, because the pernanent Bl ythe enpl oyees do not consti -
tute a maority of the B ythe enpl oyees at peak. Labor Code
81156.4. Torequire two elections to be held when the sane
enpl oyees constitute the majority of the enpl oyees at both
| ocations, and to then require two separate contracts to be
negotiated, would be inefficient, costly, and serve no rational
purpose. Nor woul d such a result serve "to encourage and pr ot ect
the right of agricultural enpl oyees to full freedomof association,
sel f-organi zati on, and desi gnation of representatives of their
own- choosi ng, to negotiate the terns and conditions of their
enpl oynent . . . " Labor (ode §1140. 2.

Thi s obj ecti on shoul d be di smssed.

1. THE TIMS AND PLACS O THE ELECTI ON CBJECTI ON

A Fact s.
At the pre-election conference held on February 4, 1976, the

representation el ection was set for February 6. There were to be

three voting sites:

1. The enployer's onion shed in Blythe (6: 00 -
8:30a. m. ;

2. The enployer's lettuce field near Wstnorl and
(11:00 a.m - 2:00 p. m.); and

3. The Enpl oyment Devel opnent Departnent (HDD) office, also
known as “the hole" or "el hoyo," in Calexico (4:30 -

6:30 p.m. ).

There was agreenent between the enpl oyer, and the UFWon
the first two sites. The enployer objected to the third site,



because of control probl ens, and suggested "its |abor canp in
Heber, or its Brawey office, as alternatives. The Board
agent rejected these objections because the EDO site had been
used in a nunber of previous elections, prinmarily for the
purpose of permtting eligible enpl oyees who had recently |eft

work to vote.

h February 5, 1976, enployees were notified of the tine

and pl ace of the el ection by word of nouth and witten notices.

As Board Agent Carlos Bowker drove to the election site in
Blythe early on the norning of the election, he noticed that it
was raining. The voting in Bl ythe was conducted w t hout incident,
except that M. Bowker had forgotten his voter eligibility list.
Al those voting were chal |l enged, but apparently nost of these pro
forma chal  enges were resolved prior to the tally of ballets.
According to M. Bowker, approximately 30 to 40, or possibly a
few nore, enpl oyees voted in B ythe.

A about 8:00 a. m., Mrshall Ganz, a IFWofficial, contacted
M. Bowker on the enployer's car radio, and inforned hi mthat the
rain had caused the enpl oyer to cancel the day' s work for the
| ettuce harvesting crews. M. Gnz suggested that the voting
hours at the Cal exi co site be expanded and that no voting take
place at the Vestnorland lettuce field. Verne Smth, the
enpl oyer's | ettuce harvesting coordi nator, testified that M.
Bowker informed himthat the VWstnorl and voting woul d be
cancel l ed, that there woul d be one hour of voting, fromll
a.m until noon, at the Heber |abor canp, and ttg.at t he hours

at the Gilexico site would be fromlp.m to6:30 p.m M.



Smth objected to these changes because it was too late to
notify the enpl oyees.

M. Bowker allegedly told M. Smth that the enpl oyees
woul d be notified, fir. Bowker testified that he said that he
would try to notify the enpl oyees and that he asked a Board
enpl oyee to place an advertisement on a Mexicali radio station to
I nformthe enpl oyees of the change. M. Bowker did not know i f
his request had been carried out.

M. Smth contacted the Braw ey office to informhis staff of
the election site changes. e supervisor want to the Wstnorl and
site but nobody was there. Because it was pay day, a secretary was
ordered to notify any workers comng into the office to pick up
their checks of the change. The enpl oyees were di spersed because
of the rain.

A the Heber site, where he arrived just before 11:00 a. m. , M.
Smth was stationed in a car near the only entrance to the canp: He
saw no enpl oyees enter during the hour the polls were open. M. Smth
testified that between 20 and 25 enpl oyees lived in the canp. M.
Bowker testified that he also arrived at the Heber canp around 11: 00
a.m and that a large group of people was mlling about. M. Bowker
set up avoting line. He estinmated that between 50 and 70 enpl oyees
voted in Heber. Ranon Medi na Medi na, a UFWobserver in Heber,
testified that between 40 and 50 enpl oyees voted at the | abor canp.

Voting at the Calexico site began at 1 p. m. and concl uded at

6:30 p.m  Approxinately 100 enpl oyees voted i n CGal exi co,
according to M. Bowker.



G the 235 lettuce harvesters eligible to vote, at |east
75%were transported to the fields in buses provided by the
enpl oyer. Mbst of these enpl oyees lived in Mexicali and were
pi cked up by the buses in Galexico at "the hole," the site of the
el ection. According to the credible testinony of M. Mdina,
the buses stopped at the Heber |abor canp to pick up additional
enpl oyees.
M. Mdinatestified that on pay days when work was cancel | ed
because of rain, as on the day of the el ection, enpl oyees received
their checks fromthe foreman at the Popul ar Drugstore in Cal exi co.
M. Medina picked up his check there on the day of the election, in
md-afternoon, during the voting at the hole, Sone enpl oyees m ght
not have gotten their checks until the followng Mnday, if they
did not cross the border into Cal exico.

Both parties agreed that there had been sone turnover

anong the | ettuce harvesting enpl oyees i n the week precedi ng the
election. M. Smth testified that turnover was "unreal " during

this period and that turnover averaged at |east 30%annually.

B. Analysis and Concl usi ons.

Section 20350 (a) of the Board' s regul ati ons provides that:

.. . Al elections shall be by secret ball ot
and shal | be conducted at such tines and pl aces
as nay be ordered by the regional director.
Reasonabl e di scretion shall be allowed to the
agent supervising the el ection to set the exact
tines and places to_permt the naxi num
participation of the enpl oyees eligible to
vote. (Enphasis added.)

M. Bowker testified that, as arule, it was Board policy to

hol d el ecti ons where enpl oyees were working to ensure the
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hi ghest possible turnout. Therefore, two of the election sites
inthis case were to be in the enployer's fields, while the

third, prinmarily for enployees eligible to vote, but no | onger

working for the enpl oyer, was to be in a place where enpl oyees
for many enpl oyers in the Inperial Valley assenbl ed to take
buses to work.

It is undisputed that on the day of the election work was
cancel l ed by the enployer in the Inperial Valley because of the rain.
No buses took enpl oyees from Cal exi co or Heber to the Westnorl and
field. At least 75% of the enployees custonmarily were transported to
the field on these buses. M. Smth testified that no enpl oyees
showed up at the Westnorland field on election day. Cearly, voter
turnout woul d not have been maxi m zed by keeping the Westnorland site
open. Rather, the record indicates that on pay days when work was
cancel | ed, enpl oyees would typically go to Calexico to pick up their
checks The enpl oyer was aware of this practice and had the opportunity
to direct its foremen to tell enployees that voting was going on at
"the hole."

M. Bowker testified that he decided to establish a site at the
Heber | abor canp, a site which the enployer had previously suggested,
because many enpl oyees who ordinarily would have worked in the fields
lived there. The Calexico site was already listed on the Direction
and Notice of Election, and was well known to the many enpl oyees who
lived in Mexicali.

Al though the election records were not admtted into evi-

dence, M. Bowker testified that only 40 enpl oyees, or perhaps
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a fewnore, voted in Blythe, out of atotal of 100 eligible
voters. Even assumng that 50 enpl oyees voted in Bl ythe, that

woul d constitute a 50%voter turnout, while about 160 of 235

voted in the Inperial Valley, a 2/3 turnout.
Higible enpl oyees may not have voted in the Inperial

Valley for a nunber of reasons. The rain nay have deterred

sone fromcrossing the Mexi can border. QGhers nay not have
wanted to vote. Sone nmay have quit work and | eft the area. The
turnover was, according to the enployer, "unreal ." Sill others
nay have failed to vote because they did not have notice of the
tine and place of the election. In sone cases, notice on
February 4, 1976, the date of the pre-el ection conference, woul d
have been too | ate for enpl oyees who had already quit their | obs.
See Lu-ette Farns, 2 ALRB No. 49 (1976). In other cases, the

swtch in election sites may have caused di senfranchi senent.

The Board has refused to overturn el ections on the nere
possibility that some enpl oyees nay have been di senfranchi sed,
especially where, as here, there is no affirnative evi dence that
asingle eligible voter was di senfranchised as a result of the
change in election sites. The enployer failed to produce a
singl e enpl oyee witness on this issue, relying instead
on the testinony of one supervisor. Superior Farmng Conpany, 3
ALRB No. 35 (1977).

The election in this case was not a close one. The UFW

recei ved 114 nore votes than the no union alternative. M.

V. Bowker's testinony establishes that no nore than 75 of the 125
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eligible voters who failed to vote were fromthe | nperi al

Valley. Thus, there is no reasonable possibility that voters
sufficient to affect the outcone of the el ecti on were prevent ed
fromvoting by lack of notice. Harden Farns, 2 ALRB No. 30
(1976).

|f the Board agent were guilty of serious msconduct, it m ght
be appropriate to overturn the election even absent evidence that
the outcome of the election was affected. Carl Joseph Magio,

Inc., 2 ALPJ3 No. 9 (1976). But all the evidence here indicates

that the Board agent exercised his discretion in a reasonabl e
nmanner to naxi mze enpl oyee participation, under difficult
circunstances. It woul d have been unreasonable not to have
cancel l ed the Wstnorl and site and not to have extended the voting
tine at the other noticed site. The Heber canp site was a

r easonabl e choi ce, both because enpl oyees were sure to be there and
because the enpl oyer had previously reconmended it. Furthernore,
the turnout in the Inperial Valley conpared favorably with the
Palo Verde turnout. This fact initself is evidence that eligible
voters were not prejudiced by denial of notice. Kawano Farns, 3

ALRB Nb. 25 (1977). This objection should be di sm ssed.

[11. RECOMVENDED DI SPCSI TI ON

| recoomend that the objections of the enployer to certi-
fication of the election results be dismssed and that the United

Farnworkers of America, AFL-AQ be certified as the
excl usi ve bargaining representative of all the agricultural
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enpl oyees of J. R. Norton Gonpany in the Inperia and Pal o
Verde Val | eys, excluding of f-the-farmpacki ng shed and vacuum
cool i ng pl ant enpl oyees.
DATED May 23, 1977.
AGRI CULTURAL LABOR RELATI ONS BOARD

By laall Hnleuy”

JOA. GOMBERG
| nvesti agati ve Heari na Exam ner
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